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1. The present matter refers to a Complaint filed under the
provisions of the Real Estate (Regulation and Development)

Act, 2016 ( herein after referred to as the Act)

Facts mentioned in the complaint:-

2.  That the Complainants Smt. Nisha Singh filed an online
Complaint on 8t July, 2020 before this Authority in ‘Form-M’
bearing Complaint no. RERA/HPSHCTA/ 06200025 of the HP
Real Estate (Regulation & Development) Rules’ 2017. As per
the complaint, it has been alleged that she purchased a flat
No. 302 in block A of Claridges Residency, Bharari vide sale
deed executed on 7th October, 2016 . She has further
submitted that she has been trying for last three and half
years to get mutation of above mentioned flat done. Builder is
always making some or other excuse to not do the same.

3. She needs mutation done in her name and NOC for domestic

water and electricity connections. Her Sale deed clearly

mentions (Refer clause 12)” that the Seller will be liable to
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of water and electricity connections. Further, it also state
“seller will also liable to provide space for installation of Water
tank. However, builder is not providing NOC and space for
water tank.

Builder is asking to pay maintenance charges which is not
mentioned in the sale deed. Further, he earlier asked to pay
Rs. 18,000/- per year as maintenance charges. Then last year
he started asking for Rs. 24,000/- per year plus GST @ 18%
as maintenance charges. He is not doing any maintenance
and the residents of Claridges would like to do our own
maintenance which can be shared by all flat owners. Builder
is threatening to cut off our water unless we pay maintenance
charges, because of which we are being forced to pay his
arbitrary maintenance charges.

Last year in August, 2019, when he asked for maintenance
charges, she asked him to supply her with a contract
regarding maintenance and what all is included in same.
However, he refused to give anything in writing.

The builder charges high and arbitrary electricity charges and

they are forced to pay same, as he is not giving NOC to apply

ey ’Nor her own electricity connection.
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10.

¢)

As per the sale deed, the builder‘was liable to provide her one
dedicated parking space for which she had paid an extra sum
of Rs. 1,00,000/- at the time of purchase of the flat but the
same has not been provided.

Further, she has paid Rs, 50,000/- plus tax for mandatory
cilub membership, but the premises set aside for
aforementioned club are being used by the builder
commercially and no such facility is being provided to the flat
owners.

She prayed that builder be directed to carry out mutation for
flat No. 302 in Block A of Claridges Residency Bharari and
provide NOC for the separate domestic water and electricity
connections. She prayed that builder be directed to provide
her a space in Block A for the installation of a water tank of
the capacity of 1000 litres.

She has asked for the following reliefs:-

‘I, Nisha Singh, pray that the builder be directed to carry out
mutation for Flat No. 302 in Block A of Claridges Residency,
Bharari, at the earliest,

I pray that the builder be directed to subsequently provide me
the NOC for the separate domestic water and electricity
connection.

I pray that the builder be directed to provide me a space for
installation of my water and electricity meters in Block A,



d) As per my sale deed, I also request that the builder be
directed to provide me a space in Block A for the installation
of a water tank of the capacity of 1000 litres.

e) I pray that the builder be directed to provide me a dedicated
parking spot, as per my sale deed.

f) I pray builder be directed to either provide club facilities or
refund money paid by me for same.

g) I pray the builder be directed to stop harassing me for
maintenance charges as he is not doing any maintenance,
and that we be allowed to make our own arrangement for
maintenance, sharing costs of common facilities with other
flat owners in Block A.

h} As ] am a woman living alone, I pray that the builder and his
staff be directed to refrain from threats and intimidation at all
times. If his staff needs to visit my flat for any reason, I pray
that he be directed to send a female staff member, give me
advance notice about any such visits, and ensure that they do
not try to threaten or harass me.

i) In the interim, I pray the builder and his staff be directed to
ensure running water and electricity to my flat until he gets
my mutation done and provides me with the NOC for
domestic water and electricity connection and the same is
allotted to me.’

Reply by the respondents:-

11. The respondent in his reply has made a preliminary
submission that it is the duty of the home buyer to make all the
payment as per section-19 of the Act. Further, he has referred to
section-31 of the Act and alleged that the complainant has failed
to point out any violation or contravention of the provisions of the
Act. He has further submitted that the answering respondent has
no objection for grant of mutation in favour of complainant, but

the same should be subject to clearance of pending dues. He has




also replied that water and electricity connections are to be given
by the concerned authorities, to which the answering respondent
has no objection.

Rejoinder on behalf of the complainant:-

12. The complainant in his rejoinder has pointed out that the
respondent has violated clause-3 of the Sale deed, which provide
that the attestation of the mutation will be done in favour of the
complainant. There is breach of clause-12 of the Sale deed, which
requires that respondent is liable to provide no objection
certificate for the installation of water and electricity connections
in the name of purchaser and he will also provide space for
installation of water tank with a capacity of 1000 litres. However,
respondents have failed to do so.

13. She has also pointed out that respondents have not provided
space to park one vehicle by the complainant as per clause-13 of
the sale deed. She has also pointed out that the respondent is
charging maintenance charges at exorbitant rates of Rs. 28320/-
along with GST per year which is not mentioned in the sale deed
and for which the feépondents do not provide any service to the

complainant.




14. The complainant has also pointed out that she has paid to
the respondent Rs. 3,42,420/- as additional charges, along with
service tax at the rate of 14.5% under the garb of parking charges,
internal develépment charges, external electrification charges, fire
fighting charges, club membership, sinking fund and maintenance
security. However, none of these facilities have been provided till
date by the respondent.

15. She has further submitted that the NOC for the building in
question has been rejected by MC, Shimla due to the reason that
the completion plan has not been approved. (Annexure-A-I).

16. It has also been submitted that the respondent was to
provide free parking space as per clause-13 of the sale deed.
However, the respondent has taken extra Rs. 1.00 lakh for parking
fees, over and above the sale deed, still the parking space has not
been provided. Similarly, the respondent has taken Rs. 57,250
towards club charges, over and above the sale deed, still no such
facility has been provided. Thus, the complainant has stated that
the respondents have failed to fulfil their obligations and have
contravened various provisions of Sectionl11,12,14,17 and 18 of

the Real Estate (Regulation and Development) Act 2016.




The site inspection Report:-

17. The authorities had directed the Town & country Planner of
this office, to look into the issue of mutation and providing of
water and electricity connections to the various complainants. The
TCP visited the site on 15% Sept. 2020 in the presence of
complainants and other parties. The site inspection report is
placed in the file. In the site inspection report, it has been
mentioned that the mutation in case of Nisha Singh have been
entered on 14t Sept, 2020. Further, the relevant paras pertains

to water connections, maintenance and electricity are as follows:-

2(iii) The Junior Engineer and Architect Planner of Municipal
Corporation, Shimla informed that proposed map for
construction of three buildings in the name of Ms. Jaswant
Kaur, on Khasra No. 5/5 was approved on 03.02.2003 by the
Municipal Corporation, Shimla. They told that later on the
buildings might have been named as Block No-A,B and C. The
Revised-cum-Completion plan of Block No. B was approved on
07.03.2012, by the Municipal Corporation, Shimla. The Block
No. D was approved in the name of Ms. Shakuntla on
11.08.2017 by the Municipal Corporation, Shimla.

2(vii) The Complainant Ms. Nisha Singh complainant Ms. Aditi
Rao and Mr. Ravi Kant, resident informed that in the name of
yearly maintenance charges, the Respondent was charging a
sum of Rs. 18,000/- which was increased to Rs. 24,000/- and
now increased to Rs. 35,000/-. In case there is delay in
payments by the residents, the Respondent used to stop their
supply. They further said that they should be given some
space to install their own water tanks as the Respondent is
refusing to provide space at roof level.




2fix) The representative of Respondent was again asked as to
when they will provide regular water supply to the residents of
Block No-A. The reply of representative of Respondent was not
satisfactory.

3(fi} The Complainant Ms. Nisha Singh and Complainant Ms.
Aditi Rao informed that they are not aware of their Electricity
Metres as to where these have been installed. They are being
charged commercial rates @ Rs. 8/- per unit and they are never
informed about the electricity metre readings.

3fiv) The representative of Respondent was again asked to
show individual electricity metres of residents of Block A. He
said the person looking after electricity supply has gone
somewhere and only he knows about it. The reply of
representative of respondent was not satisfactory’.

Written submissions:-

18. The Counsel for the respondents has filed written
submissions. He has pleaded that it is duty of the home buyers to
make payment as well as interest under setion-19 of the Act. He
has also pointed out that as per Section-3 sub Secton-2 of the Act,
the area of a Real Estate Project should be minimum 500 square
metres. Whereas, the area of the plot in the preset case is only 273
sq. mts. He has annexed a copy of Joint Development Agreement
dated 16.04.2014, between Rajdeep and Rajdeep & Co
Infrastructure and Pvt. Ltd., Which is registered with the Sub
Registrar, Seolan. He has also annexed an agreement annexed (R-

B) dated 11t August, 2016 which narrates that a portion of the




land has been transferred to his mother and wife, after signing the
Joint Development Agreement.

19. He has also pleaded that claim of the complainant is under
section-18. Hence, secton-71 of the Act is applicable and
Authority does not have jurisdiction, to try the present case. He
has further pleaded that complaint is already infructuous, as the
mutation of the said flat has been entered in favour of the
complainant. He also stressed that complainant cannot seek any
other relief, as she herself is at default for not paying the
maintenance charges.

Arguments advanced:-

20. The arguments in this case were heard on 19t Nov, 2020.
The Counsel for the complainant said, that due to intervention of
the Authority, finally after a lapse of more than four years the
mutation in the favour of the complainant has been attested. He
then argued that respondent has taken extra charges of Rs. 3.42
lakh beyond the terms of the sale deed. He has not provided any
additional facilities and extorted this money by cutting the water
and electricity supply to the flat. The complainant had to pay
these extra charges, under duress and the same should be

refunded to her. He pointed out that no parking has been
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provided, no internal development and fire fighting facilities have
been provided. The club facility is also not available. Therefore, the
extra charges paid by her, should be returned to her.

21. He further argued that as per clause-12 of the sale deed
seller was liable to provide no objection certificate for installation
of water and electricity connection. However, the same has not
been provided till date, The complainant is at mercy of the
respondents for supply of water and electricity from the common
connections, which are disconnected to extort money. He also
pointed out that respondent was also to provide space for
installation of a water tank of 1000 Litres, but the same has not
been done.

22. He also vehemently argued that the respondent is charging
maintenance charges at exorbitant rate of Rs. 35,000 per annum.
Initially, it was Rs. 1,500 per month which has been increased
every year, without providing any justification. He drew the
attention towards Ann-A-2 where full details of the maintenance
issue have been given. He stressed that the respondent should not
charge any maintenance charges, as he is not providing any

maintenance facility.
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23. The Counsel for the respondents Sh. Rishi Kaushal
reiterated the points raised by him in the written submissions and
argued that as the mutation has already been entered, therefore,
the complaint is infructuous.

Conclusions:-

24. We have perused the record pertaining to the case as well as
the site inspection reports. We have also duly considered the
submissions made before us in the form of complaint, reply and
rejoinders as well as written submissions, made by the parties. In
our view, the following issues require consideration and

adjudication in the present case:-

i) Whether the Real Estate Regulation and Development
Act, 2016 is applicable is this case?

i) Whether the Authority has jurisdiction to decide this
case? :
ilij  The issue of attestation of mutation.

iv)  The issue of extra charges taken by the respondents.

V) Issue of providing basic services like electricity and
water.
vi) The issue of Maintenance charges

vii)  Other issues and directions.

ij Whether the Real Estate Regulation and
Development Act, 2016 is applicable is this
'case?
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25. The Ld. Counsel for the respondent in his written
submissions and while making arguments, have stressed that in
the present case the plot size is 273.60 Mts. which is less than
500 sq. mts, therefore, the Real Estate (Regulation Development )
Act 2016 is not applicable in this case. He based his arguments,
in view of the provisions of section-3 of the Act. Section-3 of the
Act states, that no registration of a Real Estate project will be
required where the area of land proposed to be developed does not
exceed 500 sq. mts. In the present case, Mr. Rajdeep Sharma, one
of the promoter owned 1416 sq. mts. of land in up Muhal
Kallestan ,as per revenue record of 2013-14. However, later on, in
the family settlement he has transferred a part of this land to his
wife, his mother etc. This is clear from the copy of agreement
dated 11t August, 2016, supplied by the respondent with his
writtenn submissions. At page 2 of the agreement, it is mentioned
that

“And whereas the first party was the owner of land
comprised in Khata Khatoni No 151/186, Khasra No-5,
measuring 1416.80 Sq. Mts situated at Up Muhal Kalleston,
Tehsil Shimla(U), District Shimla Himachal Pradesh and at
the time of ownership the first party has executed Joint
eUlArss Development Agreement with M/S RAJDEEP AND COMPANY
' \ FRSTRUCTURE PRIVATE LIMITED (PAN No.

13



KAAFCR67444Q) a Private Limited Company having its
registered office at 2694, Sector-23 Chandigarh”.
26. Thus, in the present case, it is very clear that Rajdeep being

owner of 1416 sq. mts. of land at up Muhal Kellastan had
executed a joint development agreement with Rajdeep and
Company Infra. The joint development agreement dated 16% June,
2014 was registered in the office of Sub Registrar, Solan and copy
is placed as Ann-R-A with the written submissions, filed by the
respondent. The Rajdeep & Company has developed Block A,B,C
and D of this project. The only change that has taken place later
on, is that Sh. Rajdeep Sharma has transferred ownership of
some part of land to his mother and wife.

The proviso to Section 3 (2) (a ) the Act reads as

follows:

“Where the area of land proposed to be developed does
not exceed five hundred square meters or the number of
apartments proposed to be developed does not exceed eight
inclusive of all phases”. |

27. Thus, any project which has an area more than 500 sq. mts.
, of all phases is to be registered under RERA. It does not matter
whether the ownership of land of the project, belongs to one
person or more than one person. In the present case, the total area

—of full project being developed by Rajdeep and Company
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Infrastructure Ltd is 1416 sq. mts. Therefore, the project is fully
covered under the provisions of the Act. This is also clear from the
fact that Mr. Rajdeep Sharma has applied for the registration of
the project with the Authority on 10t February 2020. Thus, it is
held that the Act is applicable on the present project and
complainant is fully authorized to file the present complaint. The
Rajdeep and Co. Infrastructure Ltd, Sh Rajdeep Sharma as well as
the all other owners of the land are jointly promoters in the
present case, as they are bound by the Joint Development
Agreement and are covered as promoters under section 2 ( zk) of

the Act.

28. Further, The respondent in his reply has stated as follows :

“ That present case is squarely covered by the findings
of this present Authority in the Bikramjit and ors.
(complainants) vs M/s H.P. Singh and ors. in which it has
clearly laid down three conditions that must be fulfilled for
such complaints to be considered by it”.

29. We have gone through the above cited order. Firstly, the
order is not of Himachal RERA , but of the RERA Punjab.
Secondly, the facts of that case are very different then of the

present case. In that case, the allegation was about the viclation of
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provisions of Punjab Apartment and Property (Regulation ACT)
1996. Thus, that case is not relevant while, adjudicating the
present case.

il Whether the Authority has jurisdiction to decide this

case?

30. The respondent in his written submissions have argued that
the claim of the complainant is under section-18 of the Act, hence
the Authority does not have jurisdiction in the case. The case is to
be decide by the Adjudicating Officer. He has also quoted the
following judgments of Hon. SC in his submissions-

“The latest judgments further supporting the said provisions
of the law and law laid down by the Hon’ble Apex court,
where the Hon’ble Apex court clearly held that 4 Parallel
Proceedings before the two forums cannot taken as held. The
relevant pats of the Judgement passed by Hon’ble court is as
follow:- In case of Meghmala & Ors. Versus G. Narasimha
Reddy & Ors, in Civil Appeal Nos. 6656-6657 of 2010
decided on 16.08.2010 Para 9:- “that the self-same relief two
parallel proceedings before the two forums cannot be taken”.
In another case of Union of India and other vs Cipla Ltd and
other Civil Appeal No. 329 of 2005 decided on 21.10.2016
Para 150 held that “A classic example of forum shopping is
when a litigant approaches one Court for relief but does not
‘get the desired relief and then approaches another Court for
the same relief”. The Hon’ble Delhi High Court in DCM
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Shriram Industries Ltd. vs HB Stockholdings Ltd. And Ors
on 28 April, 2014, CO.A (SB) 7/2014 & CA No. 275/2014
held that “The expression "Parallel Proceedings” has not been
defined. However, the expression has been used in a sense to
describe a set of proceedings that a litigant is proscribed to
pursue simultaneously. Such set of proceedings either
includes proceedings that are identical in effect or a set of
proceedings that are inherently inconsistent so as a pursuit
of one, negates the other. In the former case, the proceedings
must be similar at least in three respects: 1) the parties, 2)
the issues involved and 3) the relief claimed. In cases where
proceedings are similar in these material aspects, it is
obvious that the result of one would render the others
meaningless. In such circumstances permitting parallel
proceedings would amount to permitting meaningless
litigation. The expression "Parallel proceedings” must mean a
set of proceedings which are pursued for identical reliefs, are
based on the same cause of action and the subject matter of
the disputes is similar”. In the present matter the issue
regarding not to grant mutation is before the competent
Revenue Authority in which due to the nonpayment of the
consideration amount, the mutation of the property in
question has put on hold vide annexure R-2 on record”

31. We have gone through the above case Laws in detail. the
first case law is of Supreme Court of India in Meghmala & ors. vs.

G. Narasimha Reddy & ors. In that case, litigant had completed

several rounds before the high Court. Therefore, the review
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petition was not considéred maintainable. In the present case
there are no such circumstances.

32. The second case quoted is of Union of India vs Cipla Ltd.
The respondent has referred to para- 150 of Forum Shopping,
where Solicitor Geﬁeral had brought to the notice of .SC, that Cipla
had filed petition in the Bombay High Court, The Karnataka High
Court and also an affidavit in the Delhi High Court.

33. In the present case, no such instance has been quoted by the
respondent that the complainant has filed , any other petition in
other court.; The reference to issue, regarding grant of mutation
before the competent revenue Authority is a separate proceeding
and in no way could be considered as parallel proceedings.

34. The respondent has also quoted Delhi HC in DCM Shriram
Industries Ltd. Vs HB Stockholdings Ltd. &n ors.

In that case, it was contended by the Appellant that
respondent no-1 was barred from perusing the petition before the
Company Law Board as, some proceedings were going on before
the SEBI. The court concluded that proceedings with SEBi will
not prevent respondent to peruse his petitions before the
Company Law Board. Thus, the facts of the case quoted by Ld.

Respondent are different from the present case. Further, section-
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88 of the Act makes, it very clear that the provisions of this Act
shall be in addition to, and not in derogation of, the provisions of
any other law for the time being in force. In the light of above
discussions, the argument of the Ld. counsel for the respondent

about the parallel proceeding in the case, does not hold ground.

35. Moreover, to decide about the jurisdiction of the Authority,
we would like to discuss various provisions of the Act, in this
regard.

Section 31 of the Act prescribes that any aggrieved person
can file a complaint before the Authority or the adjudicating
Officers as the case may be for any violation of the provisions
of the Act. Further, Rule 23 of the Himachal Pradesh Real
Estate (Regulation and Development) Rules 2017 provides
the prb_cedure of filing complaint with the Authority and
prescribes “Form M” for filing a complaint. In this case, the
complainant has filed the complaints in “Form-M.”

The Section 34 (f) of the Act prescribes that the function of
Authority shall include

“ to ensure compliance of the obligation cast upon the promoter, the
allottee and the real estate agent under this act and the rules and
regulation made their under”.

Section 11{4) (a ) of the Act prescribes as follows:

The promoter shall—
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(a) “be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
there under or to the allottees as per the agreement for sale, or to
the association of allottees, as the case may be, till the conveyance
of all the apartments, plots cr buildings, as the case may be, to the
allottees, or the common areas to the association of allottees or the
competent Authority, as the case may be: Provided that the
responsibility of the promoter, with respect to the structural defect or
any other defect for such period as is referred to in sub-Section (3) of
Section 14, shall continue even dfter the conveyance deed of all the
apartments, plots or buildings, as the case may be, to the allottees
are executed.”

Section 17 of the Act ibid provides as under,

(1) The promoter shall execute a registered conveyance deed in
favour of the allottee along with the undivided proportionate title in
the common areas to the association of the allottees or the
competent Authority, as the case may be, and hand over the
physical possession of the plot, apartment of building, as the case
may be, to the allottees and the common areas to the association of
the allottees or the competent Authority, as the case may be, in a
real estate ﬁiroject, and the other title documents pertaining thereto
within specified period as per sanctioned plans as provided under
the local lau§)s:

Provided that, in the absence of any local law, conveyance
deed in favo}ur of the allottee or the association of the allottees or the
competent Authority, as the case may be, under this Section shall be
carried out by the promoter within three months from date of issue
of occupancy certificate.

(2) After obtammg the occupancy certificate and handing over
physical possession to the allottees in terms of sub-Section (1), it
shall be the respon31blllty of the promoter to handover the necessary
documents dnd plans, including common areas, to the association of
the allottees|or the competent Authority, as the case may be, as per
the local laws:

Provided that, in the absence of any local law, the promoter shall
handover the necessary documents and plans, including common
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areas, the association of the aliottees or the competent Authority, as
the case may be, within thirty days after obtaining the occupancy
certificate.”

Section 19 (4) of the act provides as under:

(4) “The allottee shall be entitled to claim the refund of amount paid
along with interest at such rate as may be prescribed and
compensation in the manner as provided under this Act, from the
promoter, if the promoter fails to comply or is unable to give
possession of the apartment, plot or building, as the case may be, in
accordance with the terms of agreement for sale or due to
discontinuance of his business as a developer on account of
suspension or revocation of his registration under the provisions of
this Act or the rules or regulations made there under.”

Further Section 38 (1) of the Act says

(1) “The Authority shall have powers to impose penalty or interest,
in regard to any contravention of obligations cast upon the
promoters, the allottees and the real estate agents, under this Act or
the rules and the regulations made there under.”

36. Thus the Section 34(f) of the Act empowers the Authority to
ensure compliance of any obligation cast upon the promoter and
Section 11(4)(a) (Supra) cast obligation on the promoter to
implement ‘;agréement for sale”. Further, Section 37 of the Act
empowers the Authoritﬁr to issue directions in discharge of its
function prbvided .unc'_ler the Act. The Aﬁthoi‘ity also has power to

impose penalties under Section 59 to 69 for various contraventions

of the provisions of the Act. Moreover, Section 38 (1) of the Act in

EATON
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unambiguous terms empowers the Authority to impose ‘penalty or

interest.’

37. In the present case tire complainant has asked various reliefs
which pertains to the obligations cast upon the promoters. Under
section-11 (4) (b) the promoter is responsible to obtain the
completion certificate. Under section- 11 (4) (f ) he is responsible
for providing and maintaining the essential services. Under
section-14 promotor is obligated to develop the project in
accordance with the sanctioned plans. Section-34 clause- (f)
provides that the Authority is to ensure compliance of the
obligations cast upon the promoter. For this purpose, the
Authority has powers to conduct investigation under section 35
and power to issue directions under secﬁon 37. Further, the

Authority ha@is power to impose penalty or interest in regard to any

contraventio';n of obligations cast upon the promoter under section

38 of the Act The various penalty which can be imposed by the

Authority are mentioned from Sectioﬁ—59 to section -69 of the Act.
| : .

Thus, thg Al.éthority has clear jurisdiction to decide about imposing

penalty and ;%interest in regards to any contravention of obligations

| .
cast upon the promoters. As far as the compensation is concerned,
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the same is to be adjudicated by the Adjudicating officer under
section 71 of the Act.

iii) The issue of attestation of mutation:

38. The complainant in the present case had purchased flat No-

302 and the sale deed was registered on 7th October, 2016

between Sh. Rajdeep and Nisha Singh. The clause-3 of the sale -
deed reads as follows:-

“ That the seller hereby undertakes and agrees to get mutation
entered in all relevant revenue records and the seller has no
objection m‘ case the mutation of case be attested in favour of the

purchaser in absence of seller”

39. In sépite of the above clear condition in the sale deed, the
respondéréltkept'on delaying the mutation on one pretext or the
other and bnly when the Auth'drity fook a serious note on its
heéring ‘da-t‘ed 28th".August, 2020 and sent its TCP for site
inspectioﬁ on | 15{-_h 'S‘épt. 2020, then the mutation was got
attested. g"_l"hus, iﬁtoo_k almost 4 years to enter the mutation in

revenue rﬁec_ord, despite the obligation of the respondent to ensure

this. Therefore, it is very clear that the respondents have harassed

the complainant on the issue of attestation of mutation and are

P
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iv) The issue of extra charges taken by the respondents

40. The complamant in his rejoinder has stated that the

" respondent 1had demandsd extra charges of RS. 3.42 lakh along
with service tax iIn the garb of parking charges, internal
development charges, external electrification charges, fire fighting
charges, club membership etc. He further pleaded that these
facilities haveénot been provided to the complainant.

i. The counsel for the respondent has not denied, the non-
takjing of these extra charges in his written submissions
or during‘ the arguments. From the perusal of sale deed,
it is clear that the seller has received the total
cortsideration of the flat and nothing was due, at the time
of elgnmg of the sale deed. These extra payments have
Vbeen taken after the sale deed The sale deed provide that
the seller Wlll be liable to prov1de the space for parking of
one veh1cle for the purchaser but st111 extra charges have
been takerl for parking, Internal development are also
part of the valuation report enclosed with the sale deed.
From the 51te 1nspect1on report of the Authority, it is also
clear that the fire fighting facility, club facility etc. have

- not been provided. It appears that the respondents have
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il.

been extorting money from the complainant by giving
threat of disconnecting electricity and water connections,
which they have been controlling. The RERA Act
mandates and put obligation on the promoter to provide
essential services on reasonable charges (Section-11-4(d).
However, in the present case, the respondents have

collected huge extra charges, without providing these
.
facilities.

In the present case, there exist, clear and valid reasons
foré holding down that the flat buying Complainant is
entitled to feturn of the extra amount paid. There has
beén a brééch on the part of the respondent in complying
wﬂ:h the contractual obligation to hand over the NOC,
spége for water tank, car parking space, maintenance

chalfges and other services after executing the sale deed

l':md collecting huge amount of money for provision of

o

1;:].'16786 services . The failure of the respondent to fulfill all

| L .
other obligations amounts to contravention of the

pi'cfvfisions of the Real Estate (Regulation & Development)
Act, 2016. The respondent has failed miserably in

fﬁl@iﬁlﬁng all obligations as stipulated in Section 11 of the
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1.

Act ibid. There has been a gross delay on the part of the
Respondents in taking completion and handing over of
NOC and other services and facilitieé for almost more
than four years. The nature and quantum of the delay on
the part of the respondeﬁts are of such a nature that the
refund of extra charges along with interest would be
grossly insufﬁciént considering the hardship and mental
agony that the complainant has been subjected to all
these years and Judicial notice ought to be taken of the
fact that a flat purchaser who is leff in the lurch as a
result of the failure of the respondents to provide basic
services In accorda.n;:e with the terms and conditions of

the sale deed suffers for no fault of his . Having paid full
I
coné.lideration price to the respondent and being required

to'fs%:rvice the additional charges on different pretexts, the
pu_réhaser is ﬁnable to obtain NOC and basic services for
1ivin'fg is thé subject matter of present case.

Tl‘?lje}‘%efore, the Authority direct that the respondent must

pfo‘f}%ide all the extra facilities for which he has taken

extra money within next three months. If he fails to

pi'o{ride theése extra facilities, then the respondent
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promoters will be liable for a refund/return of Rs.
3,42,420 to the complainant, under section 19(4) of the
Act., on completion of three months from issue of this
order along with prescribed interest

iv. Further, the respondent has given a receipt of Rs
1,14,750 dated 27/7/2017 of Service Tax payment.
Respondent niust provide details of actual deposit of

Service Tax to Government, to the complainant.

v] Issue of providing basic services like electricity and
water.

41. The Hon’ble ApeX. Court in the matter of Chameli
Singh and others vs. State of U.P. and another1996} 2
SCC 549, has held that, “Right to. Eive and specifically
obsert;ed that righf to life includes the right to live with human
dignity and ﬁtrther observed that right to live guaranteed in
any c;i"vilized society implies the right to shelter and while
discz,t_ésing the 1'right to shelter, includes electricity which is

b

undisjgutedly, an essential service to the shelter for a human
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L

In State of Karnataka ﬁs. Narasimhamurthy (AIR 1996 SC

90) SCC p.

Court held

526, para 7: JT at p. 378, para 7), the Hon’ble Apex

‘gthat, “Right to shelter is a fundamental right under

Article 19(1) of the Constitution. Right to shelter, therefore, includes

adequate liQing space, safe and decent structure, clean and decent

suﬂoundinés, sufficient light, pure air and water, electricity,

s | . . L )
sanitation c%nd other civil amenities like roads etc. so as to have

| ‘
easy access to his daily avocation ...”

The Madras High Court in the matter of T.M. Prakash and

others vs.
Tiruvanna
has held

considered

The District Collector, Tiruvannamalai District,
malai and another 2013 SCC OnLine Mad 3001
that éccess to . Electricity - suppily should also be

‘as a right to life, in terms of Article 21 of the

Constitution of India and observed as under: -

“66. La'ck? of Elecfn'city Supply is one of the determinative factors,

affecting |

conseque

education, health, cause for economic disparity and

ntlg, inequality in the society, leading to poverty.

Electricity supply is an aid to get iﬁfdrmation and knowledge.

Children

without Electricity supply cannot even imagine

competing with others, who have the supply. Women have to

étmgg.le

\
Y

Y {Dollution
= |

with firewood, keroséne, in the midst bf smoke. Air

causes lung diseases and respiratory problems.

28




Electricity supply to the poor supports education and if it is
coupled with suitable employment, disparity is reduced to certain
extent. Lack of education. and poverty result in child labour.

68. The Respondent ought to have visualised the difficulties of
the women, children and aged persons, living in the huts for
several years, without Electnc:ty Electricity supply is an
essential and important factor for achieving socioeconomic rights,
to achieve the constitutional goals with sustainable development
and reduction of poverty, which encompasses lower standards of
living, affects education, health, sanitation and many aspects of
life. Food, shelter and clothing alone may be sufficient to have a
living. But it should be a meaningful purpose. Lack of Electricity
denies a person to have equal opportunities in the matter of
education and consequently, suitable employment, health,
sanitation and other socioeconomic rights. Without providing the
same, the‘ constltutlonai goals, like Justice, Liberty, Equality and

Fratemlty cannot be achieved.”
B S
42, Fo’r a residential flat to be livable the provisions of

electricity ‘and water supply are minimum essentlal services. In
the ]pns‘sent| case, para-12 of the sale deed prowdes as follows:
“T!hat the SELLER will be liable to provlde No Objection
Certiﬁccizte/ afﬁdavit for the installation of water & electricity
connections in the names of PURCHASERs & the
PURCIiIASERs have right to use un interrupted the water &
electnaty from the exlstmg meters and the seilers will also
liable to provlde the spa(,e for installation of water tank
| capaczty of 1000 Ltrs. and the Purchasers have right to use

approach for checkmg, maintenance and replacement of the
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water tank from time to time. The other occupants/owners of
the building will not make any hindrance/ obstruction for the
use of approach for the checking/maintenance and
replace;ment of the waier tank.” .

Thus, the respondent promoters were duty bound to
install| water and ele'ctricity connections in the flat sold to the

complainant.

43. In the present case, respondent had initially provided

water ||and Electricity from the common connections, at

commercial rates which were being discontinued in between,
on Whi;ms and fancies of the respondents. Section- 11{4} (d)
of the|Act mandates that promoter shall be responsible for
providing. and maintaining the essgantial services on

: reasoriabfe charges, tili the taking over of the maintenance

by the association of allottees. However, respondents have

failed FO ﬁﬂﬁl thls obligation. Further, he has failed to fulfill
his o1}31igat1'ons as per provisions of the sale deed. The
Mumc:lpal Corporation, Shimla in its letter dated 26.8.2020

|
(Ann;f{iy—l) has mentioned that completion plan of the

build%iq; Ehas not been approved. Till the completion plan is

apprti)*i}ed the NOC for domestic connections cannot be

considéred. Section-11(4) (b) of the Act provide that the

Al
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promoters will obtain the completion certificate. In the
present case the premoters have not fulfilled their obligation
of getting the completion certificate and also providing NOC
for these essential services.

44, Itis pertinent. to mention that the approximate cost of
this project calculated on the basis of atéverage price of Rs.
Forty lakhs for the six flats on the lowef three floors of the
block ‘A’ , average price of Rs. 80,00,000 éfor the two flats on
the top floor with attic, of block A’, four ﬂe;ts of block ‘C’ at an
average price of Rs. 68 Lakhs and apprdéx Rs. 32,00,000 for

the RCC frame and site development of éBlock ‘D’ comes to

approx Rs. 7.04 Crores approximatelyé and Authority is
empowered to impose penalty ﬁpto five pt;':‘I'CEl‘lt of the cost of
project uﬁder section ©61. Thereforeé, the respondent
promoters are liable 1o péy a. penalty of Rs. 5 lakh under
section-61 of the Act, for contravention of provisions of the
Act. | |
45. The respondents are also directfi:d to facilitate and
provide location for installation of a Wate]:." tank linked with a

_permanent water connection for Complainant, from

. Muni(élfpéﬂ Cor?poration and a covered space for getting a

|
P . .
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permanent electricity connectioh within next two months. If
the above facilities are not provided, within two months, the
respondent will be liable for 2 penalty of Rs. 12 lakhs.

It is also observed by the Authority, that from the common
connections, the complainants/allottees are required to pay
for the electricity and water supply at commercial rates,
which are much higher than the domestic rates. Therefore,
the respondent promoters are directed to reimburse the
difference of domestic charges vis a vis the commercial rates
paid by the complainant in the past and in future every
month, till the respondent promoters obtain No Objection
Certificate for getting the pefmanent domesﬁc connections.

vi) The issue of Maintenance charges

46. The complainant has pointed out that the respondent is
asking for heévy maintenance éharges .withlout providing aily
services and maintenance. ft has been argued by the
Co-unselz for the éomplainant that fhe .fespondent was to
provide club house facility but the same has not been
prox}ideq. The §ame is being used as a Guest house for own
use of ‘respondent. T.here are no common services being

provided by the resbondent, despite that he initially started
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charging for maintenance @ Rs. 1,500 per month which has
now been increased to over Rs. 3,500 per month. If the
maintenance charges are not provided then the respondent
resort to harassment and discontinuation of water and
electricity supply of the flat. This problem is being faced by
all the ailottees. She further pointed out that the sale deed
does not provide for charging of any maintenance amount
and noﬁdetajls of .services being provided have ever been
given by the respondent. He is thus taking this money as
extortioirgl._ The respondent Counsel argued that he is
providit_;g various common facilities. It aiso came to the
?1
notice of Authority during the arguments, that the electricity

and water charges at commercial rates, are over and above

the mor.Lthly maintenance charges levied by the respondent.

47. The Authority from its two site inspections has observed

|

that!tha[lt there are very small common areas like staircases

etc. and their%maintenance and lighting will not require this

' monthly maintenance charges. Section-11-(4) (d) of

much o
the Act‘ ﬁ)r_escrﬁbes as follows:-
Pr-id;hoter }—
~ “Be responsible for providing and maintaining the
sSj‘ential-services on reasonable charges till the taking
| |
|

33




over maintenance of the project by the association of the
allottees”.

48. . Thus, the respondent was required to provide the
essential sefvices on reascnable charges. The Authority feel
that tﬁe cha;rges. are not commenéurate with the services
being provided by the respondent promoters. He is basically
extorting mdney from these flat owners on one pretext or
other.. However, the Authority is not going into the
reasonableness of the charges at this juncture. Section-11-
(4) (e):of the Act further provides that the respondent will
enableé the formétion of association of allottees within a
per_iodé of th;‘ee months of the majority of allottees having
bookeé:l their ﬂats However, the same has not been done in
the pfesent case. The Author1ty d1re(,ts that the respondent
should enable formation of ass<301at10n of allottees (by
whateérer_ lname called) within next two months. All the
commbn areias should be handed over to the association of
allotte?es, W1th1n one'_month éf its formation. After that it is
upto the aéspciatiqn of éllofteeé to decide whether they
thefnselves want to carry out the maintenance or wishes to
"glve the -mallntenance to sorﬁe dther .p.e\rson Thus, the
respondem .promoter are restrained to take any
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maintenance charges from aliottees, after three months of

issue of this order unless, the association of allottees agrees

to hand over the mazaintenance to the respondent promoters.

In that case, the charges would be at the rate as fixed by the

association of allottees.

49. Keeping in view the above mentioned facts, this

Authority, in excise of the powers vested to it under various

provisions of the Act, issues the follows orders/ directions: -

The ‘complaint is allowed. The respondents are directed
tc pay a penaltsf of .Rs. Five lakh (Rs 5 lakh) under
séction 61 of the Act, for not fulfilling their obligations.
The penalty imposed shali be deposited in the bank
account of this Authority, operative in the name of
“Hiﬁlachal Pradesh Real Estate. Regulatory Authority
Fﬁnd’; bearing account no. “3962449.8226”, in State
Bank of India, HP Secretariat Branch, Shimla, having
IFSC Code SBIN0050204, Withiﬁ a period of two
mon‘rhs

Tl'lle resiaondents are directed to. facilitate providing

jpieirmane_nt water and electricity connections to the flat
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i)

v}

of the complainant, along with independent water tank
of 1000 litre in the vicinity of Block A, within two
months of this order. If they fail to do so, they will be
lable to pay a penalty of, Rs. Twelve lakh (Rs. 12
lakhs) under section 61 the Act.

The respondents are directed to reimburse the
di&ference of the commercial :rate of supplying
electricity and water viz-a-viz the idomestic rates per
month { ahd also of pasf monthé), tilll the NOC for
domestic connections are obtainéed by them, after

getting the completion certificate.

The complainant is allowed to park one car within the
boundary of the block ‘A’ ( as per sale deed) and needs

no permission for the same from the respondent

The feépondents afe directed to ehable .the formation
ﬁf AséoCiation of Allottees within next tx&o months and
ha,nd over the common arﬂéas, 111 subsequent one
month. If the same is not done they will be liable to
pay a-s;eparate penalty of Rs. Six lakh ( Rs 6 lakh)

under section 61 of the Act.
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vi)

vii)

viii)

The reépondents are restrained from charging any
maintenance charges after three mdnths from the
issue of this order except if, | the Association of
Allottees agrees to -continue the maintenance from
them on a mutually agreed annual charges.

The respondent must provide all the extra facilities for
which he has taken extra charges of Rs 3,42,420
within next three months. If he fails to provide these
extra facilities, then the respondent promoters will be
liable fof a refund/return of Rs Three lakh forty two
thouéand and four hundred twenty (Rs. 3,42,420) to
the .complaina.nt, under section 19(4) of the Act, on
completion Vof three months froml_. issue of this order.
Any délay in payment will ét_tract the prescribed
interest. | o |

Th_e réspondent will provide the receipt of Rs. 1,14},750 '

paid as service tax to the government, to the allottee,

failing which, a complaint may be made by the allottee

to the central excise Department ( now GST), informing
them about the amount of service tax paid by her to

the respondent towards the purchase of flat and with a
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request to them to recover the same from him as per
procedure along with penalty and interest so that the
allottee is not held liable to make the payment to the

tax collecting authority .

The above directions of the Authority are to be
implemented by the respondent promoters as well as
its land owners as promoters of the project jointly and
severally.

It is further ordered that the respondents are barred
from selling/leasing/allotting/booking any remaining
Eﬂ‘_ats/la,nd in the present project or any of their
projectsA in Himachal Pradesh, till the compliance of
this order. Further, 1no withdrawals from the bank
account of the projects are to be made till payment as
?prdered is made to the complainants and penalty is
deposited into the account of Authority. Further, there
shall not be any alienation of any movable. and
i.m.mova.ble ‘ass‘ets of this project and any other

:prpjjecst of the respondents in HP, till compliance of

IthJS‘ order.
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xi) The respondents are directed to submit the details of
ail their bank aécounts within fifteen days.

xiij Non-compliance or any delay in compliance of the
above directions shall further attract penalty and
interest on the ordered amount under section-38, 63
and 69 of the Act ibid, apart from any other action, the
Authority may take under section 40 or to other

relevant provisions oi the Act.

I

; Srok
B.C. Badalia Dr, Shrikant Baldi jeev Verma
Member . Chairperson Member
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